HOW CAN VALUERS PROVIDE REPORTS THAT MEET
THE NEEDS OF THE COURT IN COMPULSORY
ACQUISITION COMPENSATION CASES?

Justice Peter Biscoe”

How can valuers provide reports that meet the needs of the Land and
Environment Court in compulsory acquisition compensation cases? In
such cases expert valuation evidence is invariably given. The Land and
Environment Court’s usual procedure is to direct that, after all other
evidence is complete, the parties are to serve individua! valuation reports,
the valuers are then to confer and produce a joint report that identifies the
matters agreed and not agreed and the reasons for any disagreement, and

they are to give concurrent evidence at the hearing.

An “expert's report’ is defined in the Uniform Civil Procedure Rules 2005
(UCPR) as a written statement by an expert that sets out the expert’'s
opinion and the facts, and assumptions of fact, on which the opinion is
based.! An expert valuation report is of fundamental importance for at
least three reasons. First, uniess the Court otherwise orders, an expert
witness’s evidence in chief must be given by the tender of one or more
expert’'s repor‘cs.2 Secondly, a usual direction of the Land and Environment
Court provided for in its Practice Note — Class 3 Compensation Claims
(Practice Note) is that a party calling a witness may not, without leave of
the Court, lead evidence from a witness the substance of which is not
included in a document served in accordance with the Court's directions.®
Schedules A and B to the Practice Note contain the usual directions made
at the first and second directions hearings. Thirdly, the Practice Note
provides for a usual direction that the parties formally plead the amount of

compensation for which they contend after the valuation evidence is

* A Judge of the Land and Environment Court of New South Wales. A paper presented ata
seminar of the Australian Property Institute, New South Wales Division, in Sydney on 18 April

2013.

" UCPR, r 31.18.
2 UCPR, r 31.21.
3 practice Note Schedule A Direction 24.




complete,* (the opposite of the practice in conventional civil proceedings
where the pleadings come first).

3. A valuer's report must comply with Division 2 (entitted “Provisions
applicable to Expert Evidence Generally”) of Part 31 of the UCPR and the
Practice Note. The main purposes of Part 31 Division 2 are “to ensure the
Court has control over the giving of expert evidence” and “to restrict expert
evidence in proceedings to that which is reasonably required to resolve the
proceedings” having regard to the overriding purpose of facilitating the just,
quick and cheap resolution of the proceedings.’ It is not sufficient that the
expert evidence is admissible and relevant.® Part 31 r 31.23(1) provides
that an expert witness must comply with the Code of Conduct set out in

Schedule 7 to the UCPR. UCPR r 31 .23(3) is very important:
Unless the court otherwise orders, an expert's report may not be
admitted in evidence unless the report contains an acknowledgment

by the expert witness by whom it was prepared that he or she has
read the code of conduct and agrees to be bound by it.

4, Thus, valuation witnesses should be familiar with the following, copies of
which are annexed and marked as follows:

A Division 2 Part 31 of the UCPR
B The Code of Conduct

C The Practice Note

Land and Environment Court’s Compensation Jurisdiction

5. Compulsory acquisition compensation cases come before the Land and
Environment Court in this way. Under the Land Acquisition (Just Terms
Compensation) Act 1991 (NSW) (Just Terms Act), where an authority of

the State compulsorily acquires someone’s land, the authority must offer in

; Practice Note [19], Schedule A Directions 10, 11.
. UCPR, r 31.17(a) and (b); Civil Procedure Act 2005, s 56.
Shellharbour City Council v Minister for Planning [2011] NSWCA 195 at [35]; Friends of King

Edward Park Inc v Newcastle City Council [2012) NSWLEC 113 at [71]; Bright v Acrocert Pty Ltd
[2012] NSWLEC 173.
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a “compensation notice” an amount of compensation determined by the
Valuer-General in accordance with the Just Terms Act.” The dispossessed
owner may accept the offer. He is deemed to have accepted the offer if he
does not, within 90 days of being given written notice of the offer, lodge

with the Land and Environment Court an objection to the amount of

compensation offered: s 44. If he lodges an objection, the Land and
Environment Court then has exclusive jurisdiction to hear and dispose of
the matter? In such proceedings, the parties are not bound by or
constrained by the Valuer-General’s statutory determination of the amount

of compensation.

6. Proceedings for compensation by reason of acquisition of land are within
Class 3 of the Courts jurisdiction.® Section 38 of the Land and

Environment Court Act 1979 prescribes relatively informal procedures for

proceedings in Classes 1, 2 and 3 of its jurisdiction (i.e. the whole of its

merit review jurisdiction):

38 Procedure

(1)  Proceedings in Class 1, 2 or 3 of the Court’s jurisdiction shall
be conducted with as little formality and technicality, and with
as much expedition, as the requirements of this Act and of
every other relevant enactment and as the proper
consideration of the matters before the Court permit.

(2)  In proceedings in Class 1, 2 or 3 of the Court’s jurisdiction, the
Court is not bound by the rules of evidence but may inform
itself on any matter in such manner as it thinks appropriate and
as the proper consideration of the matters before the Court
permits.

(3) Subject to the rules, and without limiting the generality of
subsection (2), the Court may, in relation to proceedings in
Class 1, 2 or 3 of the Court's jurisdiction, obtain the assistance
of any person having professional or other qualifications
relevant to any issue arising for determination in the
proceedings and may receive in evidence the certificate of any
such person.

7 Just Terms Act, ss 41, 42, 47.
8 | and Environment Court Act 1979, ss 19(e), 24, 25.
% | and and Environment Court Act 1979, s 19(e).

3



7. Although s 38(2) of the Land and Environment Court Act provides that the
Court is not bound by the rules of evidence, in the case of expert reports
the Court’s practice is to adhere to fundamental rules of evidence, such as
proof that the witness has relevant expertise, identification of the facts and
assumptions upon which the expert evidence is based, and exposure of
the expert’s reasoning. '

8. Under s 38(3) of the Land and Environment Court Act, the Court could
itself obtain assistance from an independent valuer not retained by either
party, although | am not aware of it ever having done so. Were it ever to
do so, presumably an order would have to be made for the parties to pay
the independent valuer's fees.

9. The Court is a ‘judicial valuer.' The Court must engage with and
evaluate competing valuation experts. Only then may it be open to the
Court to adopt the general principle that in determining compensation
doubts should be resolved in favour of a more liberal estimate. 2

Summary of the Court’s needs

10.  The Court needs valuation reports that satisfy the following criteria:
(@)  impartiality;

(b)  contents that comply with the requirements of the UCPR and
Practice Note;

(c) assessment of compensation having regard only to the
compensation for which the Just Terms Act provides; and

(d) commonsense.

:;’ cf Dasreef Pty Ltd v Hawchar [2011] HCA 21, (2011) 243 CLR 588.
Sydney Water Corporation v Caruso [2009] NSWCA 391, (2009) 170 LGERA 298 at [3], [35],

[37], [146], [150]; Yates Property Corporation Pty Ltd (in lig) v Darling Harbour Authority (1991)
24 NSWLR 156 (CA) at 182G.

12 Sydney Water Corporation v Caruso at [3] - [4] per Allsop P, Sackville AJA agreeing at [190].
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Impartiality

11.

12.

13.

in many cases, the dispossessed owner supported by its valuer contends
for an amount that is much more than the Valuer-General's determination;
and the resuming authority supported by its valuer contends for an amount
that is much less than the Valuer-General's determination.  This
unfortunate scenario is sometimes due to different assumptions in the
valuation evidence, such as the highest and best use of the land according
to conflicting evidence of planning witnesses. Sometimes it may be due to
different assessments of comparable sales. Sometimes it may be the
consequence of an instructing lawyer limiting the material briefed to the
valuer or the lawyer’'s involvement in settling the report.”® The role of a
lawyer in settling an expert report should be limited to checking that it
includes all prescribed matters, is on point and is clear. In the Land and
Environment Court, lawyers normally have no role in settling joint reports
because a standard direction of the Court is that legal representatives are
not to attend joint conferences of experts or be involved in the preparation

of joint reports without the leave of the Court.™

Sometimes, however, the different opinions of valuers may be due to bias.
Bias may be categorised as selection bias (selecting a valuer whose
known views suit a party’s case), the valuer's unconscious partisanship or

_ the worst and rarest category — the valuer's deliberate partisanship.

The elimination of bias and assurance of impartiality in litigation are the
primary aims of the Code of Conduct, which provides that an expert has an
overriding duty to assist the court impartially, his paramount duty is to the
court and not to his client, and he is not an advocate for a party. The
expert witness has this in common with a lawyer: in both cases their

paramount duty is t0 the court and not to their client.

13 gtowe H, 'Preparing expert witnesses: the search for ethical boundaries’ (2007) 72 Law Society

Journal 71.
14 practice Note Schedule A Direction 23.




14.  As soon as practicable after an expert is engaged, the party engaging the
expert must provide the expert with a copy of the Code of Conduct. '

15. Where an expert commits a sufficiently grave breach of the Code, the
Court may be justified in exercising its discretion to exclude the evidence.

16.  Unless the Court otherwise orders, a valuation report may not be admitted
in evidence unless it contains an acknowledgment by the valuer that he or
she has read the Code of Conduct and agrees to be bound by it."”” The
intention is to keep out expert evidence unless it can be seen that the
expert has conducted himself or herself in the way required by the Code of
Conduct in relation to the preparation of the report and the formation of the
opinion stated in it. The concern is g quality assurance concern.
Nevertheless, a report is not necessarily inadmissible as a result of it not
containing this acknowledgment. If a valuer has not read the Code of
Conduct when his report was prepared, but reads it subsequently and
swears that he did abide by it and agrees to be bound by it and affirms his
report, the Court may “otherwise order” and admit it into evidence. '® If a
report does not contain the acknowledgement but the expert later
acknowledges that he was aware of it when preparing his report and
agreed to be bound by it, the court may admit it." It may be that an expert
statement of opinion prepared in non-litigious circumstances may be
admitted even where the Code of Conduct has not been considered since
a motive to be partial may be absent®® However, each case should be

treated on its merits in order to determine whether the objectives sought to

" UCPR, r 31.23(2).
'® Wood v R [2012] NSWCCA 21 at [729].
""UCPR, r 31.23.

'® Hodder Rook & Associates Pty Ltd v Gemworth Financial Mortgage Insurance Pty Ltd [2011]
NSWCA 279 at [61] - [65].

'° Barak Pty Ltd v WTH Pty Ltd [2002] NSWSC 649 at [5].
 The Hon Justice Richard White, ‘Overview of the Evidence Act' (2010) 34 Australian Bar Review



17.

18.

19.

20.

be secured by UCPR r 31.23 have been affected by the non-compliance.
Those circumstances may include the nature of the instructions given to
the expert, the extent to which the report on its face appears to comply with
the Code, and the evidence subsequently given by the expert concerning
whether the expert complied with the Code at the time and whether the
expert's opinions have been affected by not adverting to the Code.”!

The Code of Conduct also aims to promote the just, quick and (relatively)
cheap conduct of proceedings. Thus, it requires an expert to comply with
and abide by any direction of the Court, for example, as to the time when a

valuation report is to be served.”

This modern regime has radically altered the legal landscape. Previously,
expert witnesses were quite often criticised for being deliberately biased
and mere advocates for their clients.?> Today, this blight has been largely
eradicated. A valuation expert who breaches the Code of Conduct, by
which he or she is bound, will quickly lose the trust and confidence of the
Court.

This does not mean that a valuer cannot firmly advance or defend opinions
that he holds. It does mean that he cannot advance or defend opinions

that he does not hold, even if the opinions assist his client.

Where a valuation expert has given a commitment that he will be available
to attend a hearing in respect of a report, failure to honour the commitment
may be regarded as a breach of the expert's duty to the Court unless the

circumstances are exceptional (usually, beyond the expert's control).?*

Contents of a Report

21.

The Court needs to readily understand a valuation report. The report

should be clear, logical, succinct and avoid repetition. A valuation report

21 \Welker v Rinehart (No 6) [2012] NSWSC 160 at [34] — [36] (Ball J).

2 Code of Conduct at [3].

2 pasreef Pty Ltd v Hawchar [201 11HCA 21, (2011) 243 CLR 588 at [56].

24 vilro Pty Ltd v Roads and Traffic Authority of NSW [2010] NSWLEC 141 at [37].
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22.

23.

24,

should not fail to 'consider material facts that could detract from its

concluded opinion.

The cover page should state the name and court number of the
proceedings, the name of the valuer, the date of the report and the party
for whom the report has been prepared.

Next, as mentioned above at [3]. the report should contain an
acknowledgement by the valuer that he or she has read the Code of
Conduct and agrees to be bound by it. This is because unless the court
otherwise orders, an expert’s report may not be admitted in evidence
unless the report contains an acknowledgement by the expert witness by
whom it was prepared that he or she has read the Code of Conduct and
agrees to be bound by it. %

The Code of Conduct requires an expert report to include the following (in
the body of the report or in an annexure to it):?

(@) inthe case of a report that is lengthy or complex, a brief summary of
the report, to be located at the beginning of the report:

(b)  the expert's qualifications as an expert on the issue the subject of
the report. It is necessary to demonstrate that the person has
specialised knowledge based on the person’s training, study or
experience and that the opinions expressed in the report are wholly
or substantially based on that knowledge; ¥

(c) the facts, and assumptions of fact,' on which the opinions in the
report are based (a letter of instructions may be annexed). This is
important because differing opinions of valuation experts are quite
often explamed by the different facts or assumptions on which they

UCPR r31.23.
Code of Conduct at [5].
Ewdence Act 1995, s 79.



25.

(d)

()

(f)

(9)

have proceeded; for example, as to the land’s development

potential;

the expert’s reasons for each opinion expressed;

if applicable, that a particular issue falls outside the expert's field of

expertise;

any literature or other materials utilised in support of the opinions;

and

any examinations, tests or other investigations on which the expert
has relied, including details of the qualifications of the person who

carried them out

In addition, paragraph 5 of the Code of Conduct requires that:

(@)

(b)

(©)

If an expert witness who prepares an expert's report believes that it
may be incomplete or inaccurate without some qualification, the

qualification must be stated in the report.

If an expert witness considers that his or her opinion is not a
concluded opinion because of insufficient research or insufficient
data or for any other reason, this must be stated when the opinion is

expressed.

If an expert witness changes his or her opinion on a material matter
after providing an expert's report to the party engaging him or her
(or that party's legal representative), the expert witness must
forthwith provide the engaging party (or that party’'s legal
representative) with a supplementary report to that effect containing

such of the information referred to in subclause (1) as is appropriate.




26.

27.

28.

29.

In INL Group Ltd v Director-General, New South Wales Department of
Planning,?® the Court rejected a town planners report because it
transgressed the Code of Conduct in several respects: it did not state the
facts and assumptions upon which it was based; it did not state the
reasons for the opinions expressed in it; it contained legal opinions: and,
being lengthy, it did not contain a summary. It also was rejected because it
contained intemperate and inflammatory language, was apt to mislead on
critical issues, often referred to irrelevant material and overall could be
characterised as amounting to a submission on behalf of the party calling
the witness.

The contents of a valuation report must also comply with the Practice Note.
One of the Court’s usual directions is that in preparing a joint report, expert
valuers should consider the matters listed in annexure 2 to the Practice
Note insofar as they are relevant to matters agreed or not agreed: Practice
Note schedule A direction 18. The matters listed in annexure 2 cover
identification of the method of valuation; disclosure of full workings and
calculations; identification of comparable sales including a range of
specified matters; matters agreed and not agreed and reasons; and
consideration of highest and best use, alternative facts and assumptions
the Court may accept, factors to be taken into consideration in applying a
comparable sale, and comparable sales that should be inspected by the
Court.

For ease of reference at the hearing, it is helpful if copies of documents
briefed to the valuer and to which the valuer has had regard in preparing
his report are annexed to the report in a paginated bundle with a table of
contents. Each comparable sale relied on should be described and
accompanied by a photograph and plan. The valuer should endeavour to
be selective in the number of comparable sales.

The Code of Conduct provides that if directed to confer with another expert

Oor prepare a joint expert report, the valuer must exercise independent and

%% [2011] NSWLEC 256,
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30.

31.

32.

professional judgment, endeavour to reach agreement with the other
expert and not act on any instruction or request to withhold or avoid such

agreement. This is supplemented by the following standard direction:

Experts are to ensure that a joint conference is a genuine dialogue
between experts in a common effort to reach agreement with the
other expert witness about the relevant facts and issues. Any joint
report is to be a product of this genuine dialogue and is not to be a
mere summary or compilation of the pre-existing positions of the
experts. %

The Practice Note provides for a usual direction that a “joint report should
avoid repetition and be organised to facilitate a clear understanding of the
final position of the experts about the matters in issue and the reasoning

process they used to reach those positions”.*°

When preparing a joint report, both valuers should have access to the
same material and each should state whether, if he accepted the other
valuer's different facts or assumptions of fact, his valuation would be the
same as the other valuer or different and the reasons for any difference.
For example, if valuer A’s opinion of market value is $5 million based on a
highest and best residential use, and valuer B’s opinion is $10 million
based on a highest and best industrial use, then each should state, when
considering the other's report, whether or not he would agree with the
other’s opinion if he adopted the other’s highest and best use assumption.
If not, he should explain why he disagrees and what his opinion would be

based on the other’'s assumption.

The contents of discussions between the experts cannot be disclosed at
the hearing unless the parties agree or bad faith is alleged: r 31.24(6)
UCPR.

2 practice Note Schedule A Direction 21.
30 practice Note Schedule A Direction 22.
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The Amount of Compensation

33. In expressing an opinion in the valuation report as to the amount of
compensation, the valuer must have regard only to the matters listed in
s 95 of the Just Terms Act, which provides:
55 Relevant matters to be considered in determining amount
of compensation

In determining the amount of compensation to which a person is
entitled, regard must be had to the following matters only (as
assessed in accordance with this Division):

(@)  the market value of the land on the date of its acquisition,

(b)  any special value of the land to the person on the date of its
acquisition,

(c)  any loss attributable to severance,
(d) any loss attributable to disturbance,
(e) solatium,

) any increase or decrease in the value of any other land of the
person at the date of acquisition which adjoins or is severed
from the acquired land by reason of the carrying out of, or the
proposal to carry out, the public purpose for which the land
was acquired.

34.  In having regard to the s 55 matters, the valuation report must be true to
the definitions in ss 56 to 59 of the s 55 terms “market value”, “special
value”, ‘loss atiributable to severance” and “loss attributable to

disturbance”:

56 Market value
(1) Inthis Act:

market value of land at any time means the amount that would have
been paid for the land if it had been sold at that time by a willing but
not anxious seller to a willing but not anxious buyer, disregarding (for
the purpose of determining the amount that would have been paid):

(@) any increase or decrease in the value of the land caused
by the carrying out of, or the proposal to carry out, the
public purpose for which the land was acquired, and

(b) any increase in the value of the land caused by the
carrying out by the authority of the State, before the land
is acquired, of improvements for the public purpose for
which the land is to be acquired, and

(c) any increase in the value of the land caused by its use in
a manner or for a purpose contrary to law.

12



(2) When assessing the market value of land for the purpose of
paying compensation to a number of former owners of the
land, the sum of the market values of each interest in the land
must not (except with the approval of the Minister responsible
for the authority of the State) exceed the market value of the
land at the date of acquisition.

57 Special value
In this Act:

special value of land means the financial value of any advantage, in
addition to market value, to the person entitled to compensation
which is incidental to the person’s use of the land.

58 Loss attributable to severance
In this Act:

loss attributable to severance of land means the amount of any
reduction in the market value of any other land of the person entitled
to compensation which is caused by that other land being severed
from other land of that person.

59 Loss attributable to disturbance
In this Act:

loss attributable to disturbance of land means any of the following:

(a) legal costs reasonably incurred by the persons entitled 1o
compensation in connection with the compulsory acquisition of
the land,

(b) valuation fees reasonably incurred by those persons in
connection with the compulsory acquisition of the land,

(c) financial costs reasonably incurred in connection with the
relocation of those persons (including legal costs but not
including stamp duty or mortgage costs),

(d) stamp duty costs reasonably incurred (or that might reasonably
be incurred) by those persons in connection with the purchase
of land for relocation (but not exceeding the amount that would
be incurred for the purchase of land of equivalent value to the
land compulsorily acquired),

(e) financial costs reasonably incurred (or that might reasonably be
incurred) by those persons in connection with the discharge of a
mortgage and the execution of a new mortgage resulting from
the relocation (but not exceeding the amount that would be
incurred if the new mortgage secured the repayment of the
balance owing in respect of the discharged mortgage),

(f) any other financial costs reasonably incurred (or that might
reasonably be incurred), relating to the actual use of the land,
as a direct and natural consequence of the acquisition.

13




35. The application of the s 96(1)(a) market value disregard is sometimes
controversial. It requires disregard of any increase or decrease in the
value of land caused by the carrying out of, or the proposal to carry out, the
public purpose for which the land was acquired. Such proposal must be
that of the resuming authority; anterior discussions or agitations by others
must therefore be put aside; and in this way there is effected in s 56(1) a
policy to require a disregard only of that increase or decrease in value for
which the resuming authority is responsible.” If market value is assessed
on the basis that the land has potential to be used for a purpose other than
that for which it is currently used, the valuation report must take into
account that compensation is not payable in respect of the matters referred
to in s 61, which provides:

61  Special provision relating to market value assessed on
potential of land

If the market value of land is assessed on the basis that the land had
potential to be used for a purpose other than that for which it is
currently used, compensation is not payable in respect of:

(@) any financial advantage that would necessarily have been
forgone in realising that potential, and

(b) any financial loss that would necessarily have been incurred in
realising that potential.

36.  The relationship between ss 59 and 61 was analysed in McDonald v Roads
and Traffic Authority (NSW)* in the following terms (which were approved
by the Court of Appeal in Sydney Water Corporation v Caruso™);

94.  The market value of land in s 55(a) and any loss attributable to
disturbance in s 55(d) are separate components of
compensation. The former is assessed in accordance with the
hypothetical exercise required by the definition of market value
in s 56(1)(a). The latter is assessed by reference to the actual
costs and fees specified in s 59, which are qualified by a

*" Walker Corporation Pty Ltd v Sydney Harbour Foreshore Authority [2008] HCA 5, (2008) 233
CLR 259 at [53] - [55]. This case concerned the saga over the compensation for compuisory
acquisition of the Caltex oil refinery at Ballast Point, Balmain. The proceedings travelled several

L2009] NSWLEC 219, (2009) 173 LGERA 155,

- [2009] NSWLEC 105, (2009) 169 L GERA 352 at [94], [123], [124], [126] (Biscoe J).
[2009] NSWCA 391, (2009) 170 LGERA 296 at [180]
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123.

124.

126

reasonableness requirement and subject to the limitations on
the recovery of loss in s 61...

Section 61(b) precludes a claim for disturbance costs to the
extent that it is inconsistent with a claim for market value based
on the potential use of the land. Otherwise the applicant would
be unjustly compensated. Thus, s 61(b) precludes
compensation for financial loss based on the existing use if
that use would necessarily be terminated in realising that
potential...

This principle of excluding inconsistent claims is a longstanding
one in resumption legislation. The decision of a majority of the
English Court of Appeal in Horn v Sunderland Corporation
[1941] 2 KB 26 has been influential. In that case a resumed
farm was worth $X as building land but much less as
agricultural land. The Court of Appeal held, by a majority, that
the dispossessed owner farmer was entitled to no more than
$X unless the value of the land as agricultural land together
with the amount of the disturbance costs exceeded $X, in
which case he was entitled to $X and the amount of the
excess. The decision was based on the view that in order to
realise the value of $X, it would have been necessary for the
farmer to sell the farm and go out of possession...

Some examples (adapted from examples given in Horn at 36)
illustrate the meaning of “financial loss” in s 61(b). Assume that
the applicant is voluntarily selling her land for its existing rural
use for $500,000, that it will cost her $100,000 to move to
replacement property, and that the replacement property costs
$500,000. She will have suffered a financial loss of $100,000.
If the case were one of compulsory purchase, it would be
obvious that unless she receives $100,000 for disturbance, she
would, to that extent, have suffered financial loss. To take an
example within s 61(b), now assume that she sells the land for
its potential as residential subdivision land for $900,000, that it
will cost her $100,000 to move, and that she purchases the
replacement property for $500,000. She is $300,000 better off
than she would have been if she had continued to farm on the
land. She has suffered no financial loss. If the purchase were a
compulsory one, and she was awarded $100,000 for
disturbance in addition to the $900,000, she would be
$400,000 better off. In such a case, the $100,000 is not an
element of financial “loss” within s 61(b), but merely a
diminution of the profit which she obtains by giving up an
inferior economic use of the land and realising its higher
economic value. The extra value which she could realise could
only be realised by ceasing the existing rural use and would
more than compensate her for the cost of relocating to another
property.
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37. The determination of compensation is subject to a just compensation
override, which is referred to as an object of the Just Terms Actin s 3(1)(b)
and as an entitlement in s 54(1). They provide:

3 Objects of Act
) The objects of this Act are:

(b)  to ensure compensation on just terms for the owners of
land that is acquired by an authority of the State when
the land is not available for public sale, and

54 Entitlement to just compensation

(1) The amount of compensation to which a person is entitled
under this Part is such amount as, having regard to all relevant

matters under this Part, will justly compensate the person for
the acquisition of the land.

38.  Thus, although the s 55 matters are the only matters to which regard can
be had when determining the amount of compensation, they do not
constitute a mathematical formula because the dominant test is that
contained in s54; that is, to determine the amount that will justly
compensate the person for acquisition of the land 34

39.  There is an important guarantee in s 3(1)(a), reiterated in s 10(1)(a), that
the minimum amount of compensation will be not less than the market

value of the land (unaffected by the proposal) at the date of acquisition:

3 Objects of Act
(1) The objects of this Act are:

(@)  to guarantee that, when land affected by a proposal for
acquisition by an authority of the State is eventually
acquired, the amount of compensation will be not less
than the market value of the land (unaffected by the
proposal) at the date of acquisition

10 Statement of guaranteed acquisition at market value

(1) When, on request by or on behalf of an owner or prospective
purchaser of land, an authority of the State gives a person
written notice to the effect that the land is affected by a
proposal for acquisition by the authority, the notice must
contain the following:

* Leichhardt Council v Roads & Traffic Authority (NSW) [2006] NSWCA 353, (2006) 149 LGERA
439 at [37].
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(@) a statement that the Land Acquisition (Just Terms
Compensation) Act 1991 guarantees that, if and when
the land is acquired by (insert name of authority) under
that Act, the amount of compensation will not be less
than market value (assessed under that Act) unaffected
by the proposal,

Commonsense

40.

41.

A valuation opinion will not be helpful to the Court if it clearly conflicts with
commonsense. This was emphasised in the judgment of Hodgson JA in
Roads and Traffic Authority (NSW) v Collex Pty Ltd® His Honour
considered that the compensation awarded under the Just Terms Act was
“utterly contrary to commonsense”.%® He explained why he came to this

view as follows:

Collex was awarded about $7 million as compensation for the
acquisition of about 13 per cent of land which it had purchased about
two years earlier for $7.2 million. A simply extrapolation of the rate at
which Collex was compensated would give a value for the whole of
Lot 1, as at the date of the compulsory acquisition, of about $55.4
million; that is, nearly eight times what Collex had paid for it only two
years earlier.

This was the simplistic calculation that originally led me to think the
result grossly conflicted with commonsense. A closer examination of
the problem suggests only a very slight amelioration of this
incongruity. ¥’

His Honour thought that a gross error had occurred but that it was not
possible to say whether it was due to a mistake of the valuers, a mistake of
the lawyers, misunderstandings in communication between them, or

misunderstandings as to the effect of a deed and a contract.®® His Honour

concluded:

| would comment finally that this case shows that it is sometimes
wrong for lawyers and the court to defer uncritically to the opinions of
experts, particularly where those opinions are about matters affected
by somewhat complex factual and legal issues. It is generally
desirable, where possible, to engage in commonsense reality checks
on what the experts are saying, if only to ensure that their views are

3 19009] NSWCA 101, (2009) 165 LGERA 419.
36
at [156].
37 at [175] - [176].
38 4t [193].
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not distorted by mutual misunderstandings in a complex legal and
factual situation. 3

Concurrent Evidence

42.  The Land and Environment Court’s routine practice has been to direct that
that at the hearing experts in the same discipline give evidence
concurrently (sometimes colloquially called the “hot tub”). This process
tests the evidence in the experts’ reports. In years gone by, this was done
by conventional cross-examination of the applicant’s valuer and later, after
the applicant’s case was closed, by conventional cross-examination of the
respondent’s valuer.

43.  The usual procedure in the Land and Environment Court for concurrent
evidence by experts is similar to that of the Federal Court and is along the
following lines: 4°

(@) having each been sworn, the experts are seated together in the
witness box, or at a table in the Court if the witness box is not
sufficiently large to accommodate them.

(b)  each witness is invited to briefly summarise the principal issues
between the experts. They may comment on each others
summary;

(c)  counsel are then required to provide the Court and the experts with
a list of topics upon which they propose to question the experts;

 at [231].

° The Hon Justice Rares, ‘Using the ‘hot tub”: how concurrent evidence aids understanding
issues’ (Summer 2010-201 1) Bar News 64; the Hon Justice Craig, ‘Expert Evidence in the Land
and Environment Court of NSW- 3 Synopsis’ (2012) 27 Australian Environment Review 269. See
also Justice Peter Garling ‘Concurrent Expert Evidence: Reflections and Development’ (2011) 49
(10) Law Society Journal 59, 60, The Hon Justice Rachel Pepper, ‘Expert Evidence in the Land
and Environment Court’, a paper presented to a seminar of the Australian Property Institute,

Sydney, 21 March 2012, at [67]; The Hon Judge M E Rackemann, ‘The Management of Experts’
(2012) 21 Journal of Judicial Administration 1 68, 176.
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(d)

the experts are questioned on each of those topics in turn, with all
questions related to a particular topic being exhausted before
questions commence on the next topic. In the course of this
process, each expert can be asked to comment upon the response
of the other expert to questions asked, and the experts may ask

questions of each other.

44. The procedure is flexible enough to allow, in an appropriate case, the
traditional method of cross-examining a witness.

45. The advantages generally perceived from the giving of evidence
concurrently compared with the traditional adversarial process include:

(a) It assists the experts, through intellectual interaction with each other,
to explain and defend their views without the rigidity of the traditional
adversarial process.

(b) Because each expert knows that the other expert can immediately
expose an inappropriate answer or reinforce an appropriate answer,
their answers tend to be precise, accurate and focussed helpfully on
the real points of difference between the experts. This also tends to
minimise argumentativeness and subconscious bias.

(c) Itgenerally results in a substantial saving of Court time and costs.

(d) It provides a convenient transcript for the parties’ closing
submissions and judgment writing in that all of the evidence directed
to the expert issue is contained within the one passage of evidence.

Conclusion
46. This paper has summarised the Court's needs in respect of valuation

reports according to four criteria: (a) impartiality; (b) content that complies

with the UCPR and Practice Note; (c) assessment of compensation having

regard only to the compensation for which the Just Terms Act provides;
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and (d) commonsense. It has outlined the reasons for these needs and the
ways in which the Court attempts to ensure that they are met. The process
of concurrent evidence at the hearing has also been analysed. By
addressing whether the needs of the Court in relation to valuation reports
have been adequately addressed, valuers will assist the Court to deal with
compuisory acquisition compensation cases justly and in a timely and
efficient manner.
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Division 2 Provisions applicable to expert evidence generally

Note. The provisions of this Division replace those of former Divisions 2 and 3, as in force
immediately before 8 December 2008. The numbering of the individual provisions of this Division
varies considerably from that of the provisions of the former Divisions. The following Table
identifies the new rules corresponding to former rules 31.17-31.35.

Table

Former rule New rule
Rule 31,17 Rule 31.18
Rule 31,18 Rule 31.28
Rule 31.18A Rule 31.29
Rule 31.19 Rule 31.30
Rule 31.20 Rule 31.31
Rule 31.21 Rule 31.32
Rule 31.22 Rule 31.33
Rule 31.23 Ruie 31.27
Rule 31.24 Rule 31.34
Rule 31.25 Rules 31.24 and 31.26
Rule 31.26 Rule 31,35
Rule 31.27 Rule 31.36
Rule 31.28 Rule 31.18
Rule 31.29 Rule 31.46
Rule 31.30 Rule 31.23
Rule 31.31 Rule 31.49
Rule 31.32 Rule 31.51
Rule 31.33 Rule 31.52
Rule 31,34 Rule 31.53
Rule 31.35 Rule 31.54

Subdivision 1 Preliminary

31.17 Main purposes of Division

(cf Queensland Uniform Civil Procedure Rules | 999, rule 423; United Kingdom
Civil Procedure Rules 1 998, rule 35.1)

The main purposes of this Division are as follows:
(a) to ensure that the court has control over the giving of expert evidence,

(b) to restrict expert evidence in proceedings to that which is reasonably
required to resolve the proceedings,

(c) to avoid unnecessary costs associated with parties to proceedings retaining
different experts,

(d) if it is practicable to do so without compromising the interests of justice, to
enable expert evidence to be given on an issue in proceedings by a single
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expert engaged by the parties or appointed by the court,

(e) if it is necessary 10 do so to ensure a fair trial of proceedings, to allow for
more than one expert (but no more than are necessary) to give evidence on
an issue in the proceedings,

(f) to declare the duty of an expert witness in relation to the court and the
parties to proceedings.

31.18 Definitions
(cf SCR Part 36, rules 13A and 13C; DCR Part 28, rule 8; LCR Part 23, rule 1D)
In this Division:
court-appointed expert means an expert appointed pursuant 1o rule 31.46.

expert, in relation to any issue, means a person who has such knowledge or
experience of, or in connection with, that issue, ot issues of the character of that
issue, that his or her opinion on that issue would be admissible in evidence.

. expert witness means an expert engaged or appointed for the purpose of:

(a) providing an expert’s report for use as evidence in proceedings or proposed
proceedings, or

(b) giving opinion evidence in proceedings or proposed proceedings.

expert’s reporf means a written statement by an expert (whether or not an expert
witness in the proceedings concerned) that sets out the expert’s opinion and the
facts, and assumptions of fact, on which the opinion is based.

hospital report means a written statement concerning a patient, made by or on
behalf of a hospital, that the party serving the statement intends to adduce in
evidence in chief at the trial.

parties’ single expert means an expert engaged pursuant to rule 31.37.
Subdivision 2 Expert witnesses generally

31.19 Parties to seek directions before calling expert withesses
(1) Any party:
(a) intending to adduce expert evidence at trial, or

(b) to whom it becomes apparent that he or she, or any other patty,
may adduce expert evidence at trial,

must promptly seek directions from the court in that regard.

(2) Directions under this rule may be sought at any directions hearing or case
management conference or, if no such hearing or conference has been fixed

.

or is jmminent, by notice of motion or pursuant to liberty to restore.

(3) Unless the court otherwise orders, expert evidence may not be adduced at
trial:

(a) unless directions have been sought in accordance with this rule,
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and

(b) if any such directions have been given by the court, otherwise
than in accordance with those directions.

(4) This rule does not apply to proceedings with respect to a professional
negligence claim. :
31.20 Court may give directions regarding expert witnesses

(1) Without limiting its other powers to give directions, the court may at any
time give such directions as it considers appropriate in relation to the use of
expert evidence in proceedings.

(2) Directions under this rule may include any of the following:

(a) adirection as to the time for service of experts’ reports,

(b) a direction that expert evidence may not be adduced on a
specified issue, a

(c) adirection that expert evidence may not be adduced on a
specified issue except by leave of the court, -

(d) a direction that expert evidence may be adduced on specified
issues only,

(e) a direction limiting the number of expert witnesses who may be
called to give evidence on a specified issue, .

(®) adirection providing for the engagement and instruction of a
parties’ single expert in relation to a specified issue,

(8) adirection providing for the appointment and instruction of a
court-appointed expert in relation to a specified issue,

(h) a direction requiring experts in relation to the same issue to
confer, either before or after preparing experts’ reports in relation
to a specified issue, :

(i) any other direction that may assist an expert m the exercise of the
expert’s functions, f

(1) adirection that an expert who has prepared more than one
expert’s report in relation to any proceedings is to prepare a
single report that reflects his or her evidence'in chief.

31.21 Expert evidence in chief to be given by way of experts’ reports

Unless the court otherwise orders, an expert witness’s evidence in chief must be
given by the tender of one or more expert’s reports.

31.22  Expert witness to provide details of coﬁtingency fees or deferred
payment schemes ‘

(1) A person who is engaged as an expert witness in relation to any
proceedings must include information as to any arrangements under which:

(a) the charging of fees or costs by the expert witness is contingent
on the outcome of the proceedings, or
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(b) the payment of any fees or costs 10 the expert witness is to be

deferred,

in, or in an annexure 1o, any report that he or she prepares for the purposes

of the proceedings.

rred to in subrule (1) indicates the existence of any such

(2) If areport refe
arrangements, the court may direct disclosure of the terms of the

engagement (inctuding as to fees and costs).

31.23 Code of conduct

(cf SCR Part 39, rule 2; DCR Part 28A, rule 2; LCR Part 38B, rule 2)

(1) An expert witness must comply with the code of conduct set out in

Schedule 7.

(2) Assoon as practicable after an expert witness is engaged or appointed:

(a) in the case of an expert witness engaged by one or more parties,
the engaging parties, or one of them as they may agree, ot

(b) in the case of an expert witness appointed by the court, such of
the affected parties as the court may direct,

witness with a copy of the code of conduct.

(3) Unless the court otherwise orders, an expert’s report may not be admitted
in evidence unless the report contains an acknowledgment by the expert

witness by whom it was prepared that he or she has read the code of
conduct and agrees 0 be bound by it.

(4) Unless the court otherwise orders, oral evidence may not be received from
he expett witness has

an expert witness unless the court is satisfied that t
acknowledged, whether in an expert’s report prepared in relation to the
that he or she has

proceedings or otherwise in relation to the proceedings,
read the code of conduct and agrees to be bound by it.

must provide the expert

31.24 Conference between expert witnesses

(cf SCR Part 36, rule 13CA; DCR Part 28, rule 9D; LCR Part 23, rule 1E)

(1) The court may direct expert witnesses:

(a) to confer, cither generally or in relation to specified matters,
and

and

(b) to endeavour to reach agreement on any matters in issue,

ing matters agreed and matters

(c) topreparca joint report, specify.
not agreed and reasons for any disagreement, and
(d) to base any joint report on specified facts or assumptions of fact,

e, whether before or after the expert witnesses

and may do so at any tim
have furnished their experts’ reports.

(2) The court may direct that a conference be held:
(a) with or without the attendance of the parties affected or their
legal representatives, Of

.au/fullhtnﬂ/inforce/suborc_lleg+41 12/04/2013
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(b) with or without the attendance of the parties affected or their
legal representatives, at the option of the parties, or

(¢) with or without the attendance of a facilitator (that is, a person
who is independent of the parties and who may or may not be an
expert in relation to the matters in issue).

(3) An expert witness so directed may apply to the court for further directions
to assist the expert witness in the performance of his or her functions in any
respect.

(4) Any such application must be made by sending a writien request for
directions to the court, specifying the matter in relation to which directions
are sought,

(5) An expert witness who makes such an application must send a copy of the
request to the other expert witnesses and to the parties affected.

(6) Unless the parties affected agree, the content of the conference between the
expert witnesses must not be referred to at any hearing.
31.25 Instructions to expert witnesses where conference ordered before report
furnished

If a direction to confer is given under rule 31.24 (1) (2) before the expert witnesses
have furnished their reports, the court may give directions as to:

(a) the issues to be dealt with in a joint report by the expert witnesses, and
(b) the facts, and assumptions of fact, on which the report is to be based,
including a direction that the parties affected must endeavour to agree on the
instructions to be provided to the expert witnesses.

31.26 Joint report arising from conference between expert witnesses
(cf SCR Part 36, rule 13CA; DCR Part 28, rule 9D; LCR Part 23, rule 1E)

(1) This rule applies if expert witnesses prepare a joint report as referred to in
rule 31.24 (1) (c).

(2) The joint report must specify matters agreed and matters not agreed and
the reasons for any disagreement,

(3) The joint report may be tendered at the trial as evidence of any matters
agreed. ‘

(4) In relation to any matters not agreed, the joint report may be used or
tendered at the trial only in accordance with the rules of evidence and the
practices of the court,

(5) Except by leave of the court, a party affected may not adduce evidence
from any other expert witness on the issues dealt with in the joint report.

Subdivision 3 Experts’ reports and expert evidence

31.27 Experts’ reports
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(cf SCR Part 36, rule 13C; DCR Part 28, rule 9C; LCR Part 23, rule 1D)

(1) An expert’s report must (in the body of the report or in an annexure to it)
include the following:

(a) the expert’s qualifications as an expert on the issue the subject of
the report,

(b) the facts, and assumptions of fact, on which the opinions in the
report are based (a letter of instructions may be annexed),

(c) the expert’s reasons for each opinion expressed,

(d) if applicable, thata particular issue falls outside the expert’s field
of expertise,

(e) any literature or other materials utilised in support of the
opinions,

(f) any examinations, tests or other investigations on which the
expert has relied, including details of the qualifications of the
person who carried them out,

() in the case of a report that is lengthy or complex, a brief
summary of the report (to be located at the beginning of the
report).

(2) If an expert witness who prepares an expert’s report believes that it may be
incomplete or inaccurate without some qualification, the qualification must
be stated in the report.

(3) If an expert witness considers that his ot her opinion is not a concluded
opinion because of insufficient research or insufficient data or for any other
reason, this must be stated when the opinion is expressed.

(4) If an expert witness changes his or her opinion on a material matter after
providing an expert’s report to the party engaging him or her (or that
party’s legal representative), the expert witness must forthwith provide the
engaging party (or that party’s legal representative) with a supplementary
report to that effect containing such of the information referred to in subrule
(1) as is appropriate.

3428 Disclosure of experts’ reports and hospital reports
(cf SCR Part 36, rule 13A; DCR Part 28, rule 8; LCR Part 23, rule 3)
(1) Each party must serve experts’ reports and hospital reports on each other

active party:

(a) in accordance with any order of the court, or

(b) if no such order is in force, in accordance with any relevant
practice note, Or

(c) if nosuch order or practice note is in force, not later than 28 days
before the date of the hearing at which the report is to be used.

(2) An application to the court for an order under subrule (1) (other than an
order solely for abridgment or extension of time) may be made without

serving notice of motion.
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(3) Except by leave of the court, or by consent of the parties:

(a) an expert’s report or hospital report is not admissible unless it has
been served in accordance with this rule, and

(b) without limiting paragraph (a), an expert’s report or hospital
report, when tendered under section 63, 64 or 69 of the Evidence
Act 1995, is not admissible unless it has been served in
accordance with this rule, and

(¢) the oral expert evidence in chief of any expert is not admissible
unless an expert’s report ot hospital report served in accordance
with this rule contains the substance of the matters sought to be
adduced in evidence.

(4) Leave is not to be given as referred to in subrule (3) unless the court is
satisfied:

(a) that there are exceptional circumstances that warrant the granting
of leave, or

(b) that the report concerned merely updates an earlier version of a
report that has been served in accordance with subrule M.

31.29 Admissibility of expert’s report

(cf SCR Part 36, rule 13B)

(1) If an expert’s report is served in accordance with rule 31.28 or in
accordance with an order of the court, the report is admissible:

(a) as evidence of the expert’s opinion, and

(b) if the expert’s direct oral evidence of a fact on which the opinion
was based would be admissible, as evidence of that fact,

without further evidence, oral or otherwise.

(2) Unless the court otherwise orders, a party may require the attendance for
cross-examination of the expert by whom the report was prepared by notice
served on the party by whom the report was served.

(3) Unless the court otherwise orders, such a requirement may not be made
later than:

(2) in the case of proceedings for which the court has fixed a date for
trial, 35 days before the date so fixed, or

(b) in any other case, 7 days before the date on which the court fixes
a date for trial.

(4) The parties may not by consent abridge the time fixed by or under subrule

Q).

(5) If the expert’s attendance for cross-examination is required under subrule
(2), the report may not be tendered under section 63, 64 or 69 of the

Evidence Act 1995 or otherwise used unless the expert attends or is dead or
the court grants leave to use it.

(6) The party using the report may re-examine the expert if the expert attends
for cross-examination pursuant to a requirement under subrule (2).
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(7) This rule does not apply to proceedings in the District Court or the Local
Court or to proceedings on a trial with a jury.

31.30 Admissibility of expert’s report in District Court and Local Court

(cf DCR Part 28, rule 9; LCR Part 23, rule 2)
(1) This rule applies to proceedings in the District Court or the Local Court.

(2) If an expert’s report is served in accordance with rule 31.28 or in
accordance with an order of the court, the report is admissible:

(a) as evidence of the expert’s opinion, and

(b) if the expert’s direct oral evidence of a fact on which the opinion
was based would be admissible, as evidence of that fact,

without further evidence, oral or otherwise.

(3) Unless the court orders otherwise:

(a) itis the responsibilityA of the party requiring the attendance for
cross-examination of the expert by whom an expert’s report has
been prepared to procure that attendance, and

(b) the party requiring the expert’s attendance must notify the expert
at least 28 days before the date on which attendance is required.

ose of determining any liability for conduct money or
witness expenses, an expert does not become the witness for the party
requiring his or her attendance merely because his or her attendance at
court has been procured by that party.

s the attendance of a person as referred to in subrule

(4) Except for the purp

(5) A party who require
@
(2) must inform all other parties to the proceedings that the party has
done so at least 28 days before the date fixed for hearing, and

(b) must pay to the person whose attendance is required (whether
before or after the attendance) an amount sufficient to meet the
person’s reasonable expenses (including any standby fees) in

complying with the requirement.

(6) If the attendance of an expert is required under subrule (2), the report may
not be tendered under section 63, 64 or 69 of the Evidence Act 1995 or
otherwise used unless the expert attends or is dead ot the court grants leave

to use it.

(7) The pasty using an expert’s report may re-examine an expert who attends
for cross-examination under a requirement under subrule (2).

(8) This rule does not apply to proceedings on a trial with a jury.

31.31 Fees for medical expert for compliance with subpoena

(cf SCR Part 36, rule 13BA)

(1) If a subpoena is served on a medical expett who is to give evidence of
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medical matters but is not called as a witness, the expert is, unless the court
orders otherwise, entitled to be paid, in addition to any other amount
payable to the expert, the amount specified in item 2 of Schedule 3.

(2) The amount payable under subrule (1) must be paid to the expert by the
issuing party within 28 days after the date for the expert’s attendance.

- (3) A party that requires an expert’s attendance under rule 31.29 (2), but
subsequently revokes it, must pay to the issuing party any amount paid by
the issuing party under subrule (2), but otherwise such an amount is not
recoverable by the issuing party from any other party unless the court so
orders.

(4) In this rule, issuing party means the party at whose request a subpoena is
issued.

31.32 Service of subpoena on medical expert
(cf SCR Part 36, rule 13BB)

(1) Service of a subpoena on a medical expert may be effected, at any place at
which the expert’s practice is carried on, by handing it over to a person who
is apparently engaged in the practice (whether as an employee or otherwise)
and is apparently of or above the age of 16 years.

(2) If a person refuses to accept a subpoena when it is handed over, the
subpoena may be served by putting it down in the person’s presence after
he or she has been told of jts nature.

(3) If a subpoena requires a medical expert to attend court on a specified date
for the purpose of giving evidence on medical matters, it must be served on
the expert not later than 21 days before the date so specified unless the
court orders otherwise, :

(4) The parties may not by consent abridge the time fixed by or under subrule
©))

31.33 Subpoena requiring production of medical records

(cf SCR Part 36, rule 13BC)

(1) A subpoena for production may require a medical expert to produce
medical records or copies of them.

(2) A person is not required to comply with a subpoena for production referred
to in subrule (1) unless the amount specified in item 3 of Schedule 3 is paid
or tendered to the person at the time of service of the subpoena or a
reasonable time before the date on which production is required.

(3) Rule 33.6 (Compliance with subpoena) does not apply to a subpoena to
which subrule (1) applies.

(4) Rule 33.7 (Production otherwise than on attendance) applies to the
photocopies in the same way as it appliesto the records.

(5) If, after service of a subpoena for production referred to in subrule (1), the
party who requested the issue of the subpoena requires production of the
original medical records without the option of producing copies of them,
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the party must request the issue of, and serve, another subpoena requiring
production of the original medical records.

31.34 Supplementary reports by expert witness
(cf SCR Part 36, rule 13C; DCR Part 28, rule 9C; LCR Part 23, rule 1D)

(1) If an expert witness provides a supplementary report to the party by whom
he or she has been engaged, neither the engaging party nor any other party
having the same interest as the engaging party may use:

(a) the supplementary report, ot
(b) any earlier report affected by the supplementary report,
unless all of those reports have been served on all parties affected.

(2) For the purposes of this rule, supplementary report, in relation to an earlier

report provided by an expett witness, includes any report by the expert

witness that indicates that he or she has changed his or her opinion on a
material matter expressed in the earlier report.

(3) This rule does not apply to a report prepared by a court-appointed expett.

31.35 Opinion evidence by expert witnesses

(cf Federal Court Rules, Order 34A, rule 3)

In any proceedings in which two or more parties call expert witnesses to give opinion

evidence about the same issue or similar issues, of indicate to the court an intention
to call expett witnesses for that purpose, the court may give any one Or OTe of the
following directions:

(a) a direction that, at trial:

(i) the expert witnesses give evidence after all factual evidence
relevant to the issue or issues concerned, of such evidence as may
be specified by the court, has been adduced, or

(i) the expert witnesses give evidence at any stage of the trial,
whether before or after the plaintiff has closed his or her case, OF

(jii) each party intending to call one or more expert witnesses close
that party’s cas¢ in relation to the issue or issues concerned,
subject only t0 adducing evidence of the expert witnesses later in

the trial,

~ (b) adirection that, after all factual evidence relevant to the issue, or such
evidence as may be specified by the court, has been adduced, each expert
witness file an affidavit or statement indicating:

(i) whether the expert witness adheres to any opinion earlier given,
or

(i) whether, in the light of any such evidence, the expett witness
wishes to modify any opinion earlier given,
(c) a direction that the expert witnesses:
(i) be sworn one immediately after another (so as to be capable of
Tt/ ararw 1eqislation.nsw.gov.au/fullhtml/inforce/ subordleg+418+2005+pt.3 1+0-+N?
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making statements, and being examined and cross-examined, in
accordance with paragraphs (d), (e), (f), (g) and (h)), and

(i) when giving evidence, occupy a position in the courtroom (not
necessarily the witness box) that is appropriate to the giving of
evidence,

(d) a direction that each expert witness give an oral exposition of his or her
opinion, or opinions, on the issue or issues concerned,

(e) adirection that each expert witness give his or her opinion about the
opinion or opinions given by another expert witness,

() a direction that each expert witness be cross-examined in a particular
manner or sequence,

(g) adirection that Cross-examination or re-examination of the expert

witnesses giving evidence in the circumstances referred to in paragraph (c)
be conducted:

(i) by completing the Cross-examination or re-examination of one
expert witness before starting the cross-examination or re-
examination of another, or

(i) by putting to each expert witness, in turn, each issue relevant to
one matter or issue at a time, until the Cross-examination or re-
examination of all of the expert witnesses is complete,

() such other directions as to the giving of evidence in the circumstances
referred to in paragraph (c) as the court thinks fit.

31.36 Service of experts’ reports in professional negligence claims

(cf SCR Part 14C, rules 1 and 6; DCR Part 28, rule 9B)

(1) Unless the court orders otherwise, a person commencing a professional
negligence claim (other than a claim against a legal practitioner) must file
and serve, with the statement of claim commencing the professional
negligence claim, an expert’s report that includes an opinion supporting:

(@) the breach of duty of care, or contractua obligation, alleged
against each person sued for professional negligence, and

(b) the general nature and extent of damage alleged (including death,

injury or other loss or harm and prognosis, as the case may
require), and

(¢) the causal relationship alleged between such breach of duty or
obligation and the damage alleged.

(2) In the case of a professional negligence clajm against a legal practitioner,
the court may order the plaintiff to file and serve an expert’s report or
experts’ reports supporting the claim,

() If a party fails to comply with subrule (1) or (2), the court may by order

http://www.legislation.nsw. gov.au/ful lhtml/inforce/subordleg+4 18+2005+0t.31+0+N?  12/049011



of its own motion dismiss the whole or

made on the application of a party or
opriate.

any part of the proceedings, as may be appr

urt may, on the application of

(4) Without limiting subrule (1) or (2), the co
expert evidence to be adduced at

any of the parties, give directions as to the
trial.
(5) Directions under subrule (4) may be sought at any directions hearing or
case management conference or by notice of motion.
(6) Unless the court otherwise orders, no party may adduc
evidence at trial unless the evidence:
en filed and served under subrule (1) or (2), or

e any expert

(a) hasbe

(b) has been served pursuant to directions given under subrule ).

Subdivision 4 Parties’ single experts

31.37 Selection and engagement

(1) If an issue for an expert arises in any proceedings, the court may, at any
stage of the proceedings, order that an expert be engaged jointly by the

parties affected.
Jected by agreement between the parties

(2) A parties’ single expert is to be se
or in accordance with the directions of,

affected or, failing agreement, by,
the court.

(3) A person may not be engaged as a parties’ single expert unless he or she

consents to the engagement.

(4) If any party affected knows that a person is under consideration for

engagement as a parties’ single expert:

~ (a) the party affected must not, prior to the engagement,

communicate with the person for the purpose of eliciting the

person’s opinion as to the issue or issues concerned, and

(b) if the party affected has previously communicated with the
person for that purpose, he or she must notify the other parties

affected as to the substance of those communications.

34.38 Instructions to parties’ single expert

(1) The parties affected must endeavour to agree on written instructions to be
provided to the parties’ single expert concerning the issues arising for the

expert’s opinion and concerning the facts, and assumptions of fact, on

which the report is to be based.

(2) If the parties affected cannot so agree, they must seek directions from the

court.

e expert may apply to court for directions

may apply to the court for directions to assist the
f the expert’s functions in any respect.

31.39 Parties’ singl
(1) The parties’ single expert
expert in the performance 0
lication must be made by sending a WI

(2) Any such app
hﬂn-//www.legislation.nsw.gbv.au/fullhtrrﬂ/inforce/subordleg+41
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directions to the court, specifying the matter in relation to which directions are
sought.

(3) A parties’ single expert who makes such an application must send a copy
of the request to the parties affected.
31.40 Parties’ single expert’s report to be sent to parties

(1) The parties’ single expert must send a signed copy of his or her report to
each of the parties affected.

(2) Each copy must be sent on the same day and must be endorsed with the
date on which it is sent.

31.41 Parties may seek clarification of report

(1) Within 14 days after the parties’ single expert’s report is sent to the parties
affected, and before the report is tendered in evidence, a party affected
may, by notice in writing sent to the expert, seek clarification of any aspect
of the report.

(2) Unless the court orders otherwise, a party affected may send no more than
one such notice,

(3) Unless the court orders otherwise, the notice must be in the form of
questions, no more than 10 in number.

(4) The party sending the notice must, on the same day as it is sent to the
parties’ single expert, send a copy of it to each of the other parties affected.

(5) Each notice sent under this rule must be endorsed with the date on which it
is sent.

(6) Within 28 days after the notice is sent, the parties’ single expert must send

a signed copy of his or her response to the notice to each of the parties
affected.

31.42 Tender of reports and of answers to questions

(1) Subject to rule 31.23 (3) and unless the court orders otherwise, the parties’
single expert’s report may be tendered in evidence by any of the parties
affected.

(2) Unless the court orders otherwise, any or all of the parties’ single expert’s

answers in response to a request for clarification under rule 31.41 may be
tendered in evidence by any of the parties affected.

31.43 Cross-examination of parties’ single expert

Any party affected may cross-examine a parties’ single expert, and the expert must
attend court for examination or cross-examination if so requested on reasonable
notice by a party affected.

31.44 Prohibition of other expert evidence

Except by leave of the court, a party to proceedings may not adduce evidence of any
other expert on any issue arising in proceedings if a parties’ single expert has been

http://www.legislation.nsw.gov.au/fullhtml/inforce/subordleg+418+2005+pt.31+0+N‘.7 12/04/2013



engaged under this Division in relation to that issue.

gle expert

1 is to be fixed by agreement
eement, by, or in

31.45 Remuneration of parties’ sin

(1) The remuneration of a parties’ single expe
between the parties affected and the expert or, failing agr

accordance with the directions of, the court.

(2) Subjectto subrule (3), the parties affected are jointly and severally liable to
a parties’ single expert for his or her remuneration.

(3) The court may direct when and by whom a parties’ single expert is to be
paid.

osts.

(4) Subrules (2) and (3) do not affect the powers of the court as to ¢

Subdivision 5 Court-appointed experts

31.46 Selection and appointment
(cf SCR Part 39, rule 1; DCR Part 28A, rule 1; LCR Part 38B, rule 1)

(1) Ifanissue for an expert arises in any proceedings the court may, at any

stage of the proceedings:

an expert to inquire into and report on the issue, and

(a) appoint
(b) authorise the expert to inquire into and report on any facts
relevant to the inquiry, and

(c) direct the expert to make a further or supplemental report of

inquiry and report, and

(d) give such instructions (including instructions concerning any
examination, inspection, experiment or test) as the court thinks fit

relating to any inquiry of report of the expert or give directions
concerning the giving of such instructions.

urt-appointed expert a person selected by the

(2) The court may appoint as a co
d by the court or a person selected in a

parties affected, a person selecte
manner directed by the court.

(3) A person must not be appointed as a court-appointe
she consents to the appointment.

(4) Yf any party affected knows that a person is under consideration for
appointment as a court-appointed expert:

rior to the appointment,
for the purpose of eliciting the
oncerned, and

d expert unless he or

(a) the party affected must not, p
communicate with the person
person’s opinion as to the issue or issues ¢

(b) if the party affected has previously communicated with the
person for that purpose, he or she must notify the court as to the
qubstance of those communications.

31.47 Instructions to court-appointed expert
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The court may give directions as to:
(a) the issues to be dealt with in a report by a court—appoihted expert, and
(b) the facts, and assumptions of fact, on which the report is to be based,
including a direction that the parties affected must endeavour to agree on the
instructions to be provided to the expert, '

31.48 Court-appointed expert may apply to court for directions

(1) A court-appointed expert may apply to the court for directions to assist the
expert in the performance of the expert’s functions in any respect.

(2) Any such application must be made by sending a written request for
directions to the court, specifying the matter in relation to which directions
are sought.

(3) A court-appointed expert who makes such an application must send a copy
of the request to the parties affected.

31.49 Court-appointed expert’s report to be sent to registrar
(¢ SCR Part 39, rule 3; DCR Part 28A, rule 3; LCR Part 38B, rule 3)

(1) The court-appointed expert must send his or her report to the registrar, and
a copy of the report to each party affected.

(2) Subject to rule 31,23 (3) and unless the court orders otherwise, a report that
has been received by the registrar is taken to be in evidence in any hearing
concerning a matter to which it relates,

3 A court-appointed expert who, after sending a report to the registrar,
changes his or her opinion on a material matter must forthwith provide the
registrar with a supplementary report to that effect.

31.50 Parties may seek clarification of court-appointed expert’'s report

Any party affected may apply to the court for leave to seek clarification of any aspect
of the court-appointed expert’s report.

31.51 Cross-examination of court-appointed expert
(cf SCR Part 39, rule 4; DCR Part 28A, rule 4; LCR Part 38B, rule 4)

Any party affected may cross~examine a court-appointed expert, and the expert must
attend court for examination or Cross-examination if so requested on reasonable
notice by a party affected.

31.52 Prohibition of other expert evidence
(cf SCR Part 39, rule 6; DCR Part 28A, rule 6; LCR Part 38B, rule 6)

Except by leave of the court, a party to proceedings may not adduce evidence of any
expert on any issue arising in proceedings if a court-appointed expert has been
appointed under this Division in relation to that issue,
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31.53 Remuneration of court-appointed expert
(cf SCR Part 39, rule 5; DCR Part 28A, rule 5. L.CR Part 38B, rule 5)

eration of a court-appointed expert is to be fixed by agreement

(1) The remun
between the parties affected and the expert or, failing agreement, by, or in

accordance with the directions of, the court.

(2) Subjectto subrule (3), the parties affected are jointly and severally liable to
a court-appointed witness for his or her remuneration.

(3) The court may direct when and by whom a court-appointed expert is to be

paid.
(4) Subrules (2) and (3) do not affect the powers of the court as to costs.

31.54 Assistance to court by other persons

(cf SCR Part 39, rule 7; DCR Part 28A, rule 7; LCR Part 38B, rule 7)

(1) Inany proceedings, the court may obtain the assistance of any person
oceedings and

specially qualified to advise on any matter arising in the pr
may act on the adviser’s opinion.

s to and in respect of a person referred to in subrule (1) in

(2) Rule 31.53 applie
appointed witness.

the same way as it applies to and in respect of a court-

apply to proceedings in the Admiralty List of the

(3) This rule does not
to proceedings that are tried before a jury.

Supreme Court or
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ANNEXURE B

SCHEDULE 7 EXPERT WITNESS CODE OF CONDUCT

UNIFORM CIVIL PROCEDURE RULES 2005




Schedule 7 Expert witness code of conduct

(cf SCR Schedule K)

1 Application of code
This code of conduct applies to any expert witness engaged or appointed:

(a) to provide an expert’s report for use as evidence in proceedings or
proposed proceedings, or

(b) to give opinion evidence in proceedings or proposed proceedings.

2 General duty to the court

(1) An expert witness has an overriding duty to assist the court impartially on
matters relevant to the expert witness’s area of expertise.

(2) An expert witness’s paramount duty is to the court and not to any party to
the proceedings (including the person retaining the expert witness).

(3) An expert witness is not an advocate for a party.

3 Duty to comply with court’s directions

An expert witness must abide by any direction of the court.

4 Duty to work co-operatively with other expert witnesses

An expert witness, when complying with any direction of the court to confer with
another expert witness or to prepare a parties’ expert’s report with another expert

witness in relation to any issue:

(a) must exercise his or her independent, professional judgment in relation to
that issue, and

(b) must endeavour to reach agreement with the other expert witness on that
issue, and

(c) must not act on any instruction or request to withhold or avoid agreement
with the other expert witness.
5 Experts’ reports

(1) An expert’s report must (in the body of the report or in an annexure to it)
include the following:

(a) the expert’s qualifications as an expert on the issue the subject of
the report,

(b) the facts, and assumptions of fact, on which the opinions in the
report are based (a letter of instructions may be annexed),

(c) the expert’s reasons for each opinion expressed,

(d) if applicable, that a particular issue falls outside the expert’s field
of expertise,
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(e) any literature or other materials utilised in support of the
opinions,

(f) any examinations, tests or other investigations on which the

expert has relied, including details of the qualifications of the
person who carried them out,

(g) in the case of areport that is lengthy or complex, a brief
summary of the report (to be located at the beginning of the
report).

(2) If an expert witness who prepares an expert’s report believes that it may be
incomplete or inaccurate without some qualification, the qualification must
be stated in the report.

(3) If an expert witness considers that his or her opinion is not a concluded
opinion because of insufficient research or insufficient data or for any other
reason, this must be stated when the opinion is expressed.

(4) If an expert witness changes his or her opinion on a material matter after
providing an expert’s report to the party engaging him or her (or that
party’s legal representative), the expert witness must forthwith provide the
engaging party (or that party’s legal representative) with a supplementary
report to that effect containing such of the information referred to in
subclause (1) as is appropriate.

6 Experts’ conference

(1) Without limiting clause 3, an expert witness must abide by any direction of
the court:

(a) to confer with any other expert witness, or
(b) to endeavour to reach agreement on any matters in issue, or

(c) to prepare a joint report, specifying matters agreed and matters
not agreed and reasons for any disagreement, or

(d) to base any joint report on specified facts or assumptions of fact.

(2) An expert witness must exercise his or her independent, professional
judgment in relation to such a conference and joint report, and must not act
on any instruction or request to withhold or avoid agreement.
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CLASS 3 COMPENSATION CLAIMS







Land and Environment
Court
of New South Wales

PRACTICE NOTE
CLASS 3 COMPENSATION CLAIMS

Commencement

1. This practice note commences on 15 July 2011 and replaces the
Practice Note - Class 3 Compensation Claims dated 30 April 2007.

Application of Practice Note

2. This practice note applies to Class 3 claims for compensation by reason

of the acquisition of land (“Class 3 Compensation Claims”), including
claims under the Land Acquisition (Just Terms Compensation) Act 1991
(“Just Terms Act’). This practice note is o be known as Practice Note

Class 3 Compensation Claims.
Purpose of Practice Note

3. The purpose of this practice note is 0 set out the case management .
procedures for the just, quick and cheap resolution of Class 3
Compensation Claims.

Responsibility of parties, legal practitioners and agents

4. It is the responsibility of each party, its legal representatives and agents
(as applicable) to consider the directions appropriate to be made in the
particular case to facilitate the just, quick and cheap resolution of the real
issues in the proceedings. If a party reasonably considers that
compliance with this practice note will not be possible, or will not be
conducive to the just, quick and cheap resolution of the proceedings, the
party should apply to be relieved from compliance on the basis that an
alternative proposed regime will be more conducive to such resolution.
In that event, the party is to notify other parties of the proposed
alternative regime as soon as practicable and is to make available to the
Court ‘short minutes reflecting that alternative regime. Parties are to
ensure that all directions which they seek will assist in enabling claims to
be dealt with at the hearing with as little formality and technicality, and
with as much expedition, as the requirements of the Land and
Environment Court Act 1979 and of every other relevant enactment and
as the proper consideration of the matters before the Court permits (see
s 38 Land and Environment Court Act 1979).

Legal practitioners and agents of parties to be prepared

5. Each party not appearing in person shall be represented befo_re the
Court by a legal practitioner or duly authorised agent familiar with the




subject matter of the proceedings and with instructions sufficient to
enable all appropriate orders and directions to be made.

6.  Legal practitioners and agents for the parties are to communicate prior to
any attendance before the Court with a view to reaching agreement on
directions to propose to the Court and preparation of agreed or
competing short minutes recording the proposed directions.

Commencing a Class 3 Compensation Claim

7. A Class 3 Compensation Claim is to be commenced by filing in the

Registry of the Court a completed Class 3 Application Form (Form B
(Version 1)).

Service of originating application

8. The originating application for a Class 3 Compensation Claim is to be
served within 7 days of filing.

Documents to be served with originating application
9.  The applicant is to serve with its originating application:

(@) a schedule of losses attributable to disturbance under s 59(a) to (e)
of the Just Terms Act:

(b) a schedule of disturbance loss heads of claim which may arise
under s 59(f);

(c) all lay evidence.
The return of the originating application before the Court

10. The originating application will usually be given a return date before the
Court about 4 weeks after the application was filed. On the return, the

Class 3 Compensation List

11. There is a Class 3 Compensation List which will be managed by the List
Judge, usually each Friday.

12. The Class 3 Compensation List will conduct:
(a) the first directions hearing;

(b) the second directions hearing; and



13.

(c) the retun of any notice of motion and other interlocutory
applications.

Mattersin a Friday list will be listed in blocks on a “not pefore” a specified
time basis. Parties should check the daily court lists as published prior
to attendance at Courton @ Friday in order to determine the “not before”
time that their matter is listed.

Number of pre-hearing attendances

14.

Unless there are interlocutory applications, a Class 3 Compensation
Claim normally should appear in Court before the final hearing on no
more than three occasions as follows:

(a) atthe first directions hearing in the Friday list;

(b) atthe second directions hearing in the Friday list,

{c) a pre-hearing mention on the second last Friday before the hearing
commences, if possible before the hearing judge.

At the first directions hearing

15.

16.

17.

18.

19.

The first directions hearing will be on the return date of the originating
application and will usually be about four weeks after the application is
filed.

At the first directions hearing, the parties having conferred beforehand:

(@) the respondent is to hand to the Court a statement as to whether or

not the respondent accepts the Valuer-General's determination

under the Just Terms Act of compensation to be offered to the
applicant;

(b) the parties are to hand to the Court an agreed statement or
separate statements as to the disciplines in respect of which the
parties respectively propose to call expert evidence.

At each directions hearing the parties, having conferred beforehand, are
to hand to the Court agreed or competing short minutes of proposed
directions.

At the first directions hearing, the parties should expect that the Court will
usually make the “Usual Directions at First Directions Hearing” in
Schedule A.

The usual directions will be that the following documents be serve_d or
exchanged or the following events occur within the following times
thereafter (see Schedule A):




20,
21.

22,

(@)  respondent’s schedule and evidence of losses 1 week
attributable to disturbance under s 59(a) to (e) of the
Just Terms Act, and all lay evidence

(b) applicant’s evidence in reply re loss attributable fo 2 weeks
disturbance under s 59(a) to (e) of the Just Terms Act,
and lay evidence in reply

(¢) each party’s expert evidence other than valuation 4 weeks
evidence

(d)  joint experts’ reports other than valuation report 6 weeks

(e)  applicants schedule and evidence of losses 6 weeks
attributable to disturbance under s 59(f)

) respondent’s schedule and evidence of losses 8 weeks
attributable to disturbance under s 59(f)

(@)  joint report of experts on losses attributaple to 10 weeks
disturbance

(h)  each party’s valuation evidence 11 weeks

(i) Joint valuation experts’ report 13 weeks

)] applicant’s points of claim 14 weeks

(k) respondent's points of defence 15 weeks

)] settlement or conciliation conference 16 weeks

(m)  second directions hearing 17 weeks

Joint experts’ reports are to include any reply evidence.

In some complex matters it may be necessary for these usual directions
to be modified to aliow for expert non-valuation evidence to be obtained

In addition, other directions may be given with a view to the just, quick
and cheap disposal of the proceedings. However, directions for formal
discovery and interrogatories  will only be made in exceptional
circumstances and will generally be confined to particular issues.

At the second directions hearing



24,

25.

At the second directions hearing, the parties, having conferred
beforehand, are to hand to the Court realistic agreed or competing
estimates of the hearing time on half a page broken down by the
following elements:

(@) opening addresses;

(b) tender of documents and written evidence and any objections;
(c) any inspection of properties by the Court;

(d) cross-examination (grouping experts by categories),

(e) closing submissions.

The usual directions will be that the parties file as follows at the pre-
hearing mention or file and serve as follows by no later than the following
business days before the commencement of the hearing (see Schedule
B):

(@) a paginated Court Book containing a table of At the pre-hearing
contents, a copy of the application and pleadings, mention
the evidence and any objections 0 evidence.
Expert reports are to be grouped by discipline.

(b) an agreed schedule — At the pre-hearing
‘ mention
(i) containinga brief description of the subject
property and any comparable sales
properties that it is proposed the Court
should inspect;
(i) noting which party relies on each
comparable sale;
(i) including a map showing the location of
each property;
(iv) proposing a time when the judge should
inspect the properties and the arrangements
for the inspection.

(c) skeleton opening submissions, agreed or 4 days
competing chronology and (where warranted by
the number of persons involved) a list of
characters.

(d) skeleton reply submissions. 1 day

At the pre-hearing mention

26. The pre-hearing mention will be on the second last Friday before the

hearing. If possible, it will be before the judge allocated to hear the




proceedings. Counsel or solicitors briefed to appear on the hearing
should attend.

27. The purpose of the pre-hearing mention is to ensure readiness for
hearing and to give directions as to the conduct of the hearing and of
any inspection of the subject property and comparable sales properties.

28. At the pre-hearing mention, the parties, having conferred beforehand,
are to file:

(a) the Court Book: and
(b) an agreed schedule
(i) containing a brief description of the subject property and each
comparable sales property that it is proposed the Court should
inspect;
(i) noting which party relies on each comparabie sale:
(iii) including a map showing the location of each property;
(iv) proposing a time when the judge should inspect the properties
and the arrangements for inspection.
29. If any witness is required for Ccross-examination, notice is to be given
before the pre-hearing mention.

Notices of motion returnable in the Friday list

Pleadings
31. Points of claim and points of defence are to include:
(@) the amount of compensation payable;

(b) the components thereof by reference to each relevant matter
enumerated in s 55 of the Just Terms Act;

(c) the basis of the valuation:

(d) particulars of any comparable sales upon which the valuation is
based;

(6) aschedule of any hypothetical development calculations;

(f) in the points of defence, any matter relied upon to offset the claim:



(g) a list of the witnesses proposed to be called at the hearing
including the dates of their affidavits or reports and, in the case of
experts, their discipline.

Amendment of pleadings

32. Parties require leave of the court to amend their points of claim and
points of defence.

33. Other than amendments sought during the hearing or where the other
party consents, leave to amend is to be sought by notice of motion
accompanied by a short affidavit in support explaining the reasons for
leave being sought.

Breach of the Court’s directions

34. |f there is any significant breach of the Court's directions sufficient to
cause slippage in a timetable, the parties must promptly, by e-Court
communication or fax to the Registrar, restore the matter to the next
Friday list before the List Judge. The party in breach or a legal
practitioner with knowledge of the reasons for the breach must serve an
affidavit no later than 4:00pm on the preceding day (Thursday) which
identifies the breach, explains the reasons for the breach and proposes
directions to be made in consequence of the breach.

Variation of timetables

35. If proposed directions vary an existing timetable, they must include the
vacation of previous directions that can no longer pe maintained
including any dates for directions hearings or mention or for the hearing
of motions.

Liberty to restore

36. Parties have general liberty to restore on a Friday on three working days’
notice, or less if urgency requires it. A party seeking 1o do so should
make prior arrangement with, or give appropriate notice to, any other
party, and should send an eCourt communication or fax to the Registrar.

Applications to vacate hearings and for adjournments
37. Proceedings will not be adjourned generally.

38. Proceedings usually will not be adjourned because of failure to comply
with this practice note of directions or because of lack of preparedness
for any attendance pefore the Court. If failure to comply of lack of

preparedness nevertheless does cause the adjournment of proceedings,
the defaulting parties of legal practitioners may be ordered to pay costs.




39.  Applications to vacate hearing dates are to be by notice of motion, with
an affidavit in support explaining the circumstances of the application
and the reasons the hearing date should be vacated.

Settlement of proceedings

40. K proceedings settle, it is necessary to have the Court make orders
finalising the litigation, rather than merely filing terms with the registry.

41. If proceedings settle, the parties are to arrange for the proceedings to be
listed in the Friday list by written request to the Registrar accompanied
by a copy of the proposed final consent orders signed by all parties.

42. Representatives of the parties attending for the purpose of the making of
final consent orders must be familiar with the subject matter of the

proceedings and have instructions sufficient to inform the Court about
the terms of the proposed orders.

Filing and service of evidence

43. Evidence to be relied upon at the final hearing should not be filed as
Case preparation occurs, with the exception of evidence in Support of
interlocutory applications.

44. The evidence to be relied upon at the final hearing is to be included in
the Court Book to be filed at the pre-hearing mention: see [25] above.

45. Evidence to be relied upon in support of interlocutory applications is to
be filed and served. Timetables for preparation of such applications
should include provision for that process.

Expert evidence

46. Where expert evidence is necessary to be called in relation to an issue,
the parties are to confer before the first directions hearing to see if they

of a parties’ single expert. Such directions will require adaptation of the
usual directions in Schedule A.

47. The Cpurt encourages parties to use g parties’ single expert. The use of

engaged by only one party. In determining whether a parties’ single

expert might be appropriate in a particular case, consideration should be
given to;

(a) the importance and complexity of the subject matter in dispute in
the proceedings:



48.

49.

50.

(b) the likely cost of obtaining expert evidence from a parties’ single
expert compared to the alternative of obtaining expert evidence
from individual experts engaged by each of the parties;

(c) the proportionality of the cost in (b) to the importance and
complexity of the subject matter in (a);

(d) whether the use of a parties’ single expert in relation to an issue is
reasonably likely either to narrow the scope of the issue or resolve
the issue; :

(e) the nature of the issue, including:

(i) whether the issue is capable of being answered in an
objectively verifiable mannef,

(i) whether the issue involves the application of accepted criteria
(such as Australian Standards) to ascertainable facts; and

(i) whether the issue is likely to involve a genuine division of
expert opinion on methodology, of schools of thought in the
discipline.

(fy whether the parties are prepared at the time to proceed to hearing
on the basis of a parties’ single expert report about the issue and
no other expert evidence about that issue;

(g) whether the integrity of expert evidence on the issue is likely to be
enhanced by evidence being provided by a parties’ single expert
instead of by individual experts engaged by the parties; and

(h) whether the Court is likely to be better assisted by expert evidence
on the issue being provided by a parties’ single expert instead of by
individual experts engaged by the parties.

A parties’ single expert is to file and serve one expert report only.
Without leave of the Court, a parties’ single expert is not 1o provide
parties with preliminary reports or opinions.

Note: Under Pt 31 r 41 of the Uniform Civil Procedure Rules 2005 a party may seek
clarification of the report of a parties’ single expert on one occasion only.

The parties are not to provide a parties’ single expert with any expert
report brought into existence for the purpose of the proceedings
addressing any matter the subject of instructions to the parties’ single
expert, without leave of the Court.

Where a parties’ single expert has been appointed to give evidence in
relation to any issue, the parties may not rely on any other expert
evidence about that issue without leave. Any application for leave is 10
be made as soon as reasonably possible and usually no later than five




51,

52.

93.

54.

55.

days after receiving the report of the parties’ single expert. Leave is to

- be sought by notice of motion, with an affidavit in Support explaining:

(@) the name, qualifications and expertise of the expert proposed to be
called;

(b) the matters proposed to be addressed by the expert;

(c) the date on which the expert was first retained and the date or
dates of any expert report the expert has already prepared:

(d) the reasons for the need to call an additional expert to give that
evidence, rather than having the parties’ single expert address the
matters further or in cross examination;

(e} how calling the additional expert at all, or at the particular stage in

the preparation of the proceedings, promotes the just, quick and
cheap resolution of the proceedings; and

(f)  the party's position in relation to any additional costs that might be
caused by the calling of the expert.

If practicable, the affidavit should not exceed three Pages in length
(excluding annexures).

f there are large differences in the amount of compensation for which

I
the parties or their experts contend, the Court may appoint a parties’
single expert.

An expert (including a parties’ single expert) and the expert's report are
to comply with the requirements of Division 2 of Pt 31 of the Uniform
Civil Procedure Rules ang the Expert Witness Code of Conduct in
Schedule 7 of the Uniform Civil Procedure Rules.

An expert witness should identify any pre-existing relationship between
the expert witness, or their firm or company, and a party to the litigation.

itis the responsibility of the parties to agree the remuneration to be paid

to a parties’ single expert. This includes. making provision with respect
to the amount of the expert's fees and the frequency with which the

10



genuine dialogue and is not to be a mere summary or compilation of the
pre-existing positions of the experts.

56. Legal representatives are not to attend joint conferences of experts or be
involved in the preparation of joint reports without the leave of the Court.

57. Where expert evidence from more than one expert in the same discipline
is to be given in Court, the experts will give such evidence concurrently
(subject to any order by the Court to the contrary). -

58. If a party requires any expert for cross-examination, notice is to be given
at least seven days before the hearing.

Co-operation

59. The Court expects legal practitioners and experts to work together to
implement this practice note in a practical and sensible way which
ensures that it achieves its intended purpose.

Mediation, conciliation, neutral evaluation, reference and settlement
conference

60. Consideration should be given prior to and throughout the course of the
proceedings 1o whether the proceedings or any questions are
appropriate for mediation, conciliation, neutral evaluation, reference to @
referee or a settlement conference.

61. It is expected that legal practitioners, Of parties not legally represented,
will be in a position to advise the Court at any directions hearing or

mention:

(1) whether the parties have attempted mediation, conciliation,
neutral evaluation or a settlement conference; and

(i) whether the parties are willing to proceed to mediation,
congciliation, neutral evaluation or a settlement conference at an
appropriate time.

62. At a mediation, congiliation, neutral evaluation or settlement conference,
the parties are to ensuré that a person who is able to make a decision as
to whether the proceedings and particular issues settle or are resolved is
present personally or by an authorised nominee.

63. Where questions are appropriate to be referred to a mediator, conciliator
or neutral evaluator or to a referee for inquiry and report, the parties

should prepare proposed short minutes to be handed to the Court
which:-

(a) formulate the questions with precision; and

(b) state:-

11




64.

(i) that the matter is to be mediated by an in-court mediator or
conciliator, or the name of an agreed external mediator,
neutral evaluator or referee or, if no agreement can be
reached, the person each party suggests:

(ii) the date on which the mediator, neutral evaluator or
referee can commence the mediation, neutral evaluation or
reference:

(iii) expected duration of the mediation, neutral evaluation or

reference; and

(iv) the anticipated date for finalisation of the mediation or
neutral evaluation, or for delivery to the Court of the
referee’s report.

Proposed consent orders for amendment to the questions referred to a
mediator, neutral evaluator or referee may be filed with the Class 3

Costs

65.

66.

67.

reach of the Court's directions or of this practice note causes costs

ifab
to be thrown away, a party or legal practitioner responsible for the
breach may be ordered to pay those costs.

The cost of unnecessary photocopying and assembly of documents is
unacceptable. Legal practitioners for the parties are to consider carefully
the documents necessary to be tendered. Excessive documents may
attract adverse costs orders.

Any failure by one party to comply with the Court's directions will not be
considered an adequate excuse for any failure to comply by the other

party. Both parties are responsible for ensuring that they comply with
directions.

The hearing

68.

69.

Evidence and submissions at the hearing are to address all issues the

subject of the proceedings. No issue will be Separately determined
unless the Court so orders.

Note: Application for separate determination of questions, under s 62(2) of the Civif
Procedure Act 2005 or Pt 28 r 28.2 of the Uniform Civil Procedure Rules, should be
made by notice of mation with supporting affidavit,

At the hearing, the Court Book may be tendered as an exhibit containing
all the written evidence in the case, subject to any objections.

12



70.

71.

At the commencement of oral evidence of any witness, counsel are to
hand to the presiding judge agreed or separate lists of the topics on
which they propose to cross-examine.

Skeleton opening submissions should not generally be a substitute for a
written outline of closing submissions. The Court will usually be assisted
by a written outline of closing submissions which includes references to
evidence in the Court Book and oral evidence. The written outline of
closing submissions should be provided to the presiding judge
electronically and in hard copy. :

The Honourable Justice Brian J Preston
Chief Judge

29 June 2011

13




10.
11.

12.

13.
14.

SCHEDULE A
Usual Directions at First Directions Hearing

The respondent is to Sérve a schedule and evidence of disturbance
losses under s 59(a) to (e) of the Land Acquisition (Just Terms)

Compensation Act 1991, and al| lay evidence by [insert date: 1 week].

The applicant is to serve its evidence in reply of disturbance losses

under s 59(a) to (e), and all lay evidence in reply by [insert date: 2
weeks].

The parties are to exchange their expert evidence, other than expert
valuation evidence and expert evidence of disturbance losses under
s 59(f), by [insert date: 4 weeks].

Joint experts’ reports, other than joint experts’ valuation report and joint
experts’ report of disturbance losses under s 59(f), are to be served by
the experts on the parties by [insert date: 6 weeks].

The applicant is to serve a schedule and evidence of disturbance
losses under s 99(f) by [insert date: 6 weeks].

The respondent is to serve its schedule and evidence of disturbance
losses under s 39(f) by [insert date: 8 weeks].

Joint experts’ report on disturbance loéses under s 59(f) is to be served
by the experts on the parties by [insert date: 10 weeks].

The parties are to exchange their expert valuation evidence by [insert
date: 11 weeks].

Joint valuation experts’ report is to be served by the experts on the
parties by [insert date: 13 weeks].

The applicant is to serve its points of claim by [insert date: 14 weeks]

The respondent is to serve its points of defence by [insert date: 15
weeks].

The parties are to have a settlement or conciliation conference by
[insert date: 16 weeks].

There will be a second directions hearing on [insert date: 17 weeks].

Points of claim and points of defence are to include:

(@) the amount of compensation to which it is said the applicant is
entitled:;

14



15.

16.

17.

18.

19.

20.

21.

(b) the components of the claim by reference to each relevant matter
enumerated in s55 of the Land Acquisition (Just Terms
Compensation) Act 1991,

(c) the basis of the valuation in support of the claim;

(d) particulars of comparable sales, if any, upon which the valuation is
based;

(e) a schedule of any hypothetical development calculations;

(f) in the points of defence, any matter relied upon to offset the
applicant’s claim. ‘

(g) a list of the witnesses proposed to be called at the hearing
including the dates of their affidavits and reports and, in the case
of experts, their discipline.

The parties are to serve a copy of these directions, Division 2 of Pt 31
of the Uniform Civil Procedure Rules and the Expert Witness Code of
Conduct in Schedule 7 of the Uniform Civil Procedure Rules on their
experts when retaining the experts. Experts are to comply with those
provisions.

The parties are to serve on their respective expert valuers a copy of all
non-valuation expert reports, including joint reports, and lay witness
statements as relevant to valuation issues promptly after they become
available.

A joint report of experts is to include any evidence in reply.

In preparing their joint report, expert valuers should consider the
matters in Annexure 2 {0 the Usual Directions at First Directions
Hearing insofar as relevant to matters agreed and not agreed.

The parties are not to provide a parties’ single expert with any expert
report brought into existence for the purpose of the proceedings
addressing any matter the subject of instructions to the parties’ single
expert, without leave of the Court.

Experts are to give written notice to the Court and the party instructing
them if for any reason they anticipate that they cannot comply with
these directions. In that case, or if the experts have failed to comply
with these directions, the parties will promptly list the matter before the
Court for directions and give written notice to the other parties. Default
without leave of the Court can result in the imposition of sanctions.

Experts are to ensure that a joint conference is a genuine dialogue
between experts in @ common offort to reach agreement with the other

expert witness about the relevant facts and issues. Any joint report is

15




22.

1 23.

24,

25,

to be a product of this genuine dialogue and is not to be a mere
Summary or compilation of the pre-existing positions of the experts.

Legal representatives are not to attend joint conferences of experts or

be involved in the preparation of joint reports without the leave of the
Court.

A party calling a witness may not, without the leave of the Court, lead
evidence from the witness the substance of which is not included in a
document served in accordance with the Court’s directions.

Liberty to restore on three working days’ notice.

16



ANNEXURE 1 TO USUAL DIRECTIONS AT FIRST DIRECTIONS HEARING
PARTIES’ SINGLE EXPERT USUAL DIRECTIONS

If a parties’ single expert is to be appointed, the usual directions at the first
direction hearing will require adaptation, including by the following alternative
usual directions:

agrée on or the. Qogfrjtfrequires'f'thé"éﬁ"ﬁdfnhﬁéht’bf a parties’

single expert to address any issue:

1. The court notes the agreement between the parties to engage [insert
name] as the parties’ single expert on the issue of [insert issue] and
that the parties have agreed the remuneration to be paid to that expert.

‘Agreement about thie identity and/or. remuneration of the parties’

1. (a) The Court orders the parties to engage [insert name] as a parties’
single expert on the issue of [insert issue].

(b) The Courtfixes the remuneration of the parties’ single expert at
[insert details of remuneration}].

(c) Aparties’ single expert is not to incur fees or disbursements
additional to the remuneration agreed by the parties or fixed by
the Court without written agreement of both parties or, absent
such agreement, the leave of the Court.

(d) The parties are to brief the parties’ single expert with agreed
instructions and an agreed bundle of documents by [within 7 days
of the first directions hearing].

(e) The parties’ single expert is to file and serve their expert report by
[insert date]. Without leave of the Court, the parties single expert
is not to provide the parties with a preliminary expert report or
preliminary opinion.

(f) The parties’ single expert is to comply with the requirements of
Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the
Expert Witness Code of conduct in Schedule 7 of the Uniform Civil
Procedure Rules, including the requirements for experts’ reports.

2. If the Court has ordered that a parties’ single expert address any issue,
no expert report addressing the same issue other than the report of the

parties single expert may pbe relied upon at the hearing without leave of
the Court.

Date: [insert date]
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ANNEXURE 2 TO USUAL DIRECTIONS AT FIRST DIRECTIONS HEARING

In conferring and preparing their joint report, expert valuers should consider
the issues set out below insofar as relevant to the matters agreed and not
agreed.

1. Identify the method of valuation adopted including the primary method
and any check method.

2. Disclose full workings and calculations.

3. Identify comparable sales including:

(@) property address and title details of each comparable sale to be
adopted by the Court;

(b) sale date;

(c) sale price absent any adjustments expressed as atotalandasa $
rate per sq m if relevant;

(d) sale price adjusted for any condition of sale expressed as a fotal
and as a $ rate Per sq m where relevant:

(e) area of land of each comparable sale;
(f)  zoning of each Comparable sale at the relevant date;

(9) any other relevant planning controls applicable to the comparable
sale as at the relevant date; and

(h) floor space area of any buildings on the comparable sales sites
which may be relevant,

4, State agreed matters.

5. State matters not agreed and give reasons for disagreement,

6. Consider:

(@) highest and best use adopted for assessment of market value of
land at the date of acquisition and the reasons;

(b) alternative facts and assumptions which the Court Mmay accept,

including alternative facts and assumptions based on non
valuation expert reports;

(c) factors which should be taken into consideration in applying a
Comparable sale to the subject site including but not limited to
time, location, site area, site configuration, conditions of sale: and

(d) comparable sales which should be inspected by the Court.
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SCHEDULE B
Usual Directions at Second Directions Hearing

The hearing is fixed for [insert number] days commencing on finsert
date to be obtained from the Registry].

The parties are to prepare, file and serve a paginated Court Book with
a table of contents, a copy of the originating application and pleadings,
the evidence (with expert evidence grouped by discipline) and any
objections to evidence at the pre-hearing mention.

The parties are to exchange and deliver electronically and in hard copy
to the hearing judge’s Associate their skeleton opening submissions,
an agreed or competing chronology and (where warranted by the
number of persons involved) a list of relevant characters by [insert
date: 4 business days before the hearing).

The parties are to exchange and deliver electronically and in hard copy
to the hearing judge’s Associate any skeleton opening submissions in
reply by [insert date: 1 business day before the hearing].

There will be a pre-hearing mention, if possible before the hearing
judge, which counsel or solicitors briefed to appear on the hearing
should attend, on [insert date: second last Friday before the hearing].

At the pre-hearing mention the parties, having conferred beforehand,
are to file:

(a) the Court Book; and
(b) an agreed schedule

(i) containing a brief description of the subject property and
each comparable sales property that it is proposed the
Court should inspect;

(i) noting which party relies on each comparable sale;

(i) including a map showing the location of each property;

(iv) proposing a time when the judge should inspect the
properties and the arrangements for inspection.

If any witness is required for cross-examination, notice is t© be given
pefore the pre-hearing mention.

At the hearing the evidence of experts is to be given by way of
concurrent evidence, unless the hearing judge directs otherwise.

At the commencement of oral evidence of any witness, counsel, having
conferred beforehand, are to hand to the Court an agreed list of
competing lists of the topics on which it is proposed to cross-examine.
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10.  Parties are to prom

ptly notify the Court if there is any material slippage
in the timetable.
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